STATE OF FLORI DA
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THADDEQUS J. PRI CE,
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Case No. 03-2670
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RECOVMENDED ORDER

A hearing was held pursuant to notice, on Cctober 20, 2003,
in Gainesville, Florida, before the D vision of Adm nistrative
Hearings by its designated Adm nistrative Law Judge, Barbara J.
St ar os.

APPEARANCES

For Petitioner: Thaddeous J. Price, pro se
708 Prince Hall
Frankfort, Kentucky 40601

For Respondent: Janmes A. Robinson, Esquire
Al achua County School Board
620 East University Avenue
Gainesville, Florida 32601

STATEMENT OF THE | SSUE

Whet her Respondent violated the Florida Civil R ghts Act of
1992, as alleged in the Charge of Discrimnation filed by

Petiti oner on Decenber 30, 2002.



PRELI M NARY STATEMENT

On Decenber 30, 2002, Petitioner, Thaddeous J. Price, filed
a Charge of Discrimnation with the Florida Comm ssion on Human
Rel ati ons (FCHR) which alleged that the Al achua County School
Board viol ated Section 760.10, Florida Statutes, by
di scrim nating agai nst himon the basis of race, sex, and age.

The al | egations were investigated by FCHR and on June 24,
2003, FCHR issued its Determ nation: No Cause and its Notice of
Det erm nation: No Cause.

A Petition for Relief was filed with FCHR on July 18, 2003.
FCHR transmitted the case to the Division of Admnistrative
Hearings (Division) on or about July 22, 2003. A Notice of
Hearing was issued setting the case for formal hearing on
Oct ober 20, 2003. On Cctober 16, 2003, Petitioner filed a
Motion for Continuance. Respondent objected to the notion. The
noti on was deni ed and the hearing took place on Cctober 20,
2003, as scheduled. See Fla. Admn. Code R 106.210.

At hearing, Petitioner testified on his own behalf.
Petitioner offered Exhibits nunbered 1 through 29 which were
admtted into evidence. Respondent presented the testinony of
Veita Jackson-Carter, Dr. Leila Pratt, and Marcia Shelton.
Respondent offered into evidence Exhibits lettered A through C

J, and N through P, which were admtted into evidence.



A Transcript consisting of two volunmes was filed on
Novenber 5, 2003. Post-hearing witten subm ssions were to be
filed 30 days after the filing of the Transcript. Petitioner
and Respondent tinely filed a post-hearing subm ssion and a
Proposed Recommended Order, respectively, which have been
considered in the preparation of this Recommended Order."

FI NDI NGS OF FACT

1. Veita Jackson-Carter is the assistant principal at
East si de H gh School (Eastside) which is located in Gainesville,
Florida, and is part of the Al achua County School District
(school district). |In the sumrer of 2002, Petitioner cane to
Eastside to talk to Ms. Jackson-Carter about enploynent there.
At that initial neeting, Petitioner and Ms. Jackson-Carter
di scussed instructional positions at Eastside.

2. \Wiile Petitioner gave a resune to Ms. Jackson-Carter,
Ms. Jackson-Carter inforned Petitioner that he needed to submt
an enpl oynment application with the school district's personnel
office. M. Jackson-Carter was very interested in hiring
Petitioner. However, she explained to Petitioner that while the
i ndi vi dual school s nmake recomendati ons regardi ng hiring, the
school district actually hires applicants.

3. Petitioner submtted a conpleted Application for
I nstructional Position on June 28, 2002, to the school

district.?



4. Because of her interest in hiring Petitioner,

Ms. Jackson-Carter checked with soneone in the school district's
personnel office on the status of his application for an
instructional position. She |earned that there was a probl em
with his obtaining a teaching certificate.

5. During this sane period of tinme, Petitioner net with
Marcia Shelton. At that tinme, Ms. Shelton was a certification
specialist wth the school district's department of personnel
services. She worked with applicants in assisting themin
determining eligibility for certification. However, neither
she, nor anyone who works for the school district, has the
authority to issue teaching certificates or statenments of
eligibility for teaching certificates as only the Florida
Depart nent of Education has the authority to do that.

6. At the initial nmeeting between Petitioner and
Ms. Shelton, Petitioner informed Ms. Shelton that a particul ar
school was interested in hiring himfor an instructional
position. She began the process of assisting himto determ ne
his eligibility for certification.

7. Petitioner's application contained his educati onal
achi evenents. He earned a bachelor's degree from Kentucky State
University with a magjor in crimnal justice and a mnor in

political science, and a nmaster's degree with a major in human



resource managenent and a nminor in the area of public
adm ni stration.

8. Ms. Shelton asked for and received copies of
Petitioner's academ c transcripts. M. Shelton's review of the
transcripts revealed that Petitioner had a cunul ative
under graduat e grade poi nt average (GPA) of 2.322. She inforned
Petitioner that the m nimum GPA required for issuance of an
initial teaching certificate was 2.5 and that he would not be
eligible for certification because the GPA for the courses
needed for certification were not high enough. Wile Petitioner
had the course work to neet specialization requirenents for
political science, the grades were not what was required.

9. In an effort to help Petitioner, M. Shelton contacted
Jean Morgan with the Bureau of Educator Certification of the
Fl ori da Departnent of Education (Departnent), to inquire as to
whet her public adm nistration courses Petitioner had taken could
be counted toward those required for certification in political
science or social science. Petitioner's own exhibits establish
that Ms. Shelton nmade nunerous attenpts to assist Petitioner by
maki ng repeated inquiries in August 2002 to Ms. Morgan and
Ms. Morgan's supervisor, Kathy Hebda, in an effort to find a way
for Petitioner to neet the Departnent's requirenents.

Ms. Shelton's efforts included faxing course descriptions to the



Departnent for evaluation in an effort to satisfy the
Departnent's certification requirenents.

10. M. Shelton's efforts, however, on Petitioner's behalf
wer e unsuccessful. That is, she learned fromboth Ms. Mrgan
and Ms. Hebda that the Departnent woul d not accept the public
adm ni stration courses to bring up Petitioner's GPA in political
sci ence.

11. On August 5, 2002, Petitioner again went to Eastside
to neet with Ms. Jackson-Carter. She infornmed himof sone
career service positions at Eastside for which he could apply.
Petitioner conpleted and filed a Career Service Application Form
dat ed August 13, 2002, with Respondent.

12. There is an inconsistency in Petitioner's answers to a
guestion regarding crimnal background on each application for
enpl oynent wi th Respondent. Each application contains a
guestion regardi ng whet her the applicant had ever been found
guilty of, regardl ess of adjudication, or entered a plea of nolo

contendere to offenses listed in three categories. On the

Application for Instructional Position, Petitioner checked "no"
for all three categories: felony, first degree m sdeneanor, and
second degree m sdenmeanor involving a mnor child or involving
vi ol ence. He then answered "yes" to the question, "Have you
ever been judicially determ ned to have conmtted abuse or

negl ect against a child.” The application instructs the



applicant that if any question was answered yes, to explain and
attach all pertinent docunents. Despite having answered yes to
one question, Petitioner wote "N A" in the blank provided.

13. However, on the Career Service Application Form he
answered "yes" to the category generally entitled "m sdeneanor.”
The application instructs the applicant that if the answer to
any of the crimnal background questions was "yes," that the
applicant nust list charge(s) and disposition. 1In the blank
provided to |list charge(s) and disposition, Petitioner put "NA"
in the blank provided, despite having answered "yes" to the
category entitled "m sdeneanor.” The application also instructs
the applicant to attach all pertinent docunents.

14. On or about August 16, 2002, Petitioner again went to
Eastside to neet with Ms. Jackson-Carter. He inquired of
Ms. Jackson-Carter when he was to report to work. M. Jackson-
Carter inquired of Petitioner if the school district had offered
hima position as she was not aware of any position having been
offered to him

15. The last correspondence in the record from Ms. Shelton
to the Departnent is dated August 29, 2002, in which she notes
that the Bureau Chief of the Departnent's Bureau of Educator
Certification was personally reviewing Petitioner's docunents.

She al so noted that "he still has not applied to DCE." In



Ms. Shelton's and Dr. Pratt's experience, it is unusual for the
bureau chief to becone personally involved in such a review

16. Ms. Shelton received a call from Ms. Hebda and the
bureau chief during which Ms. Shelton |earned that the bureau
chief personally was going to accept the course work to enable
Petitioner to neet specialization requirenents for a tenporary
certificate in political science.

17. Ms. Shelton did not have the authority to make that
determ nation that was ultinmately nade by the bureau chief of
t he Bureau of Educator Certification.

18. On August 23, 2002, the school district sent a letter
to Petitioner informng himthat his application for substitute
teachi ng had been approved for the 2002-2003 school year. The
letter informed himabout a mandat ory new enpl oyee orientation.
It also specified that state law requires that all new enpl oyees
be fingerprinted. The letter was signed by Josephi ne Brown
Coor di nator, Personnel Services.

19. Being a substitute teacher requires direct contact
with students. The position of substitute teacher is not a
permanent position with the school district. It is a
condi tional offer pending cleared fingerprint processing.

20. Dr. Leila Pratt was Director of Personnel Services for

t he Al achua County School Board in August 2002. She was



Ms. Shelton's and Ms. Brown's supervisor. She has since
retired.

21. On August 27, 2002, Dr. Pratt attended the crimna
hi story review conmttee neeting during which M. Price was
di scussed. O particular concern to Dr. Pratt were certain
entries on M. Price's crimnal history record received fromthe
Fl ori da Departnent of Law Enforcenent and the Federal Bureau of
| nvestigation which Ms. Pratt believed reflected viol ent
behavi or. She was concerned that these of fenses woul d nmake
Petitioner ineligible for enploynent because of statutory and
school district policy requirenents. She was al so concerned
about the inconsistencies between the answers provi ded on the
two applications.

22. A Crimnal Records formwas conpl eted regarding
Petitioner as a result of the conmmttee neeting which included
the followi ng notations: "crimnal possession of handgun (87);
possessi on of handgun (93); DU & suspended |license (2000);
violation of KY charges (01). Falsification of application.™

23. The recommendati on of the conmmittee was term nation.

24. The school board issued a Separation of Service form
to Petitioner dated and signed by Petitioner and Dr. Pratt
August 28, 2002. The formidentifies the reason for separation

as "background check."



25. Petitioner requested and was given the opportunity to
explain his crimnal history. On August 29, 2002, he went to
Dr. Pratt's office to discuss his crimnal background and to
provide Dr. Pratt with pertinent docunentation. However, the
informati on which Petitioner provided to Dr. Pratt did not
sati sfy her concerns.

26. On August 29, 2002, Dr. Pratt wote a letter to
Petitioner which stated as fol | ows:

Dear M. Price:

In response to the three charges: crimna
possessi on of a weapon, nenacing and assault
filed in August 1987, your docunentation
does not indicate your charges were dropped
to a misdenmeanor. It indicates that you
pled guilty and was sentenced to thirty (30)
days confinenent. [sic]

In response to your charge filed on April 6,
1989 for trespassing on property after a
war ni ng, you provided no official
docunentation fromthe court records.

In response to the charge filed on

Novenber 12, 1993 for possession of a
handgun by a convicted fel on, your
docunent ati on does not officially state that
your charges were dism ssed or that the
charges were dropped. W are unable to
determ ne what is neant by the statenent,

"l ack of probable cause" on the paperwork
you subm tted.

In response to the charge filed on April 20,
2000 for DU and suspended |icense, your

docunentation stated the case was di sm ssed,
but there was probable cause for the arrest

10



27.

required of everyone under these circunstances.

and your case was remanded back to anot her
court for the disposition. You submtted no
docunentation as to the final disposition.

A restraining protection order was issued
from 2000 to 2003 for donestic battery. No
of ficial court docunmentation regarding this
charge has been provided.

In addition to the information you submtted
bei ng i nconpl ete, one of the docunents you
presented was not an official court
docunent, which is what we requested,
official court records.

To provide further consideration to your
request for enploynent, official court
docunents will need to be provided for al
of the charges that have been filed. Unti
this information is received and revi ewed,
you are not eligible to work for the School
Board of Al achua County.

According to Ms. Price, official court docunents are

Even if the

court docunents had been official, Dr. Pratt's concerns would

have remni ned because of the violent nature of sone of the

of fenses in the docunents and the statutory and school

policy requirenents.

28.

district

Petitioner did not submt further docunentation to

Respondent clarifying his crimnal history.

29.

Petitioner conpleted an Application for Florida

Educator Certificate which was mailed to the Departnment on

August 30, 2002.

11



30. The Departnent issued an Oficial Statenment of Status
of Eligibility to Petitioner dated May 28, 2003, which expl ai ned
to Petitioner what was required of himto get a tenporary
certificate and a professional certificate covering politica
science for grades 6 through 12. The Oficial Statenent of
Status of Eligibility also infornms Petitioner that issuance of a
certificate will be contingent upon a review of any crim nal
of fense as a result of fingerprint processing.

31. Dr. Pratt characterized Ms. Shelton's efforts on
Petitioner's behalf as going "beyond the call of duty."” She
bel i eves that her entire staff acted appropriately in dealing
with Petitioner.

32. Petitioner is an African-Anerican male. At the tine
of the adverse enploynent action giving rise to this proceeding,
Petitioner was 42 years old.

33. M. Jackson-Carter and Dr. Pratt are African-Anerican
females. M. Shelton is a white fenale.

34. Beyond Petitioner's allegation of discrimnation,
Petitioner presented no evidence that his race, sex, or age
pl ayed any role in any action taken by Respondent regarding
Petitioner's eligibility for teacher certification or its
decision to termnate his probationary enploynent as a
substitute teacher. The Departnent's ultimte acceptance of

coursework and issuance of a Statenment of Status of Eligibility

12



sonme eight nonths after the adverse enpl oynent action taken by
Respondent does not establish that Respondent engaged in
di scrim natory conduct.

CONCLUSI ONS OF LAW

35. The Division of Adm nistrative Hearings has
jurisdiction over the parties and subject matter in this case.
§§ 120.569 and 120.57, Fla. Stat. (2002).

36. Section 760.10(1), Florida Statutes, states that it is
an unl awf ul enpl oynent practice for an enployer to discharge or
ot herwi se di scrim nate agai nst an individual on the basis of
race, sex, or age.

37. Section 1012.32, Florida Statutes, reads in pertinent
part:

(1) To be eligible for appoi ntnment in any
position in any district school system a
person shall be of good noral character
shal |l have attained the age of 18 years, if
he or she is to be enployed in an
instructional capacity; and shall, when
required by law, hold a certificate or
license issued under rule of the State Board
of Education or the Departnent of Children
and Fam |y Services.

(2)(a) Instructional and noninstructiona
personnel who are hired to fill positions
requiring direct contact with students in
any district school systemor university |ab
school shall, upon enploynent, file a

conpl ete set of fingerprints taken by an

aut hori zed | aw enforcenent officer or an
enpl oyee of the school or district who is
trained to take fingerprints. These
fingerprints shall be submtted to the

13



Departnent of Law Enforcenent for state
processing and to the Florida Bureau of
I nvestigation for federal processing. The
new enpl oyees shall be on probationary
status pending fingerprint processing and
determ nation of conpliance with standards
of good noral character. Enployees found
t hrough fingerprint processing to have been
convicted of a crinme invol ving noral
turpi tude shall not be enpl oyed in any
position requiring direct contact with
students. . . .

38. Alachua County School Board Policy 6.031 reads in

pertinent part as follows:

6. 031* APPO NTMENT OR EMPLOYMENT
REQUI REMENT

Any person desiring enploynment shall file a
conpl eted application on the from provi ded
by the Superintendent.

(1) Qualifications.
(a) Must be of good noral character.

(b) Must have attained the age of 18
years.

(2) Certificate requirenents. Each
applicant for an instructional or a
certificated adm nistrative position shal
hold a certificate or shall have a receipt
fromthe Florida Departnment of Education
acknow edgi ng that an application has been
filed and that issuance of the certificate
i s pendi ng.

(a) To be considered for a position,
applicant shall be duly qualified for that
position in accordance with State | aw,
regul ations of the Florida Departnent of
Education and the approved job description.
If it appears that the applicant is eligible
for proper certification, appointnment may be
made subject to the conditions set forth in

14



t he annual contract of enploynent as
approved by the School Board.

(b) Any person not holding a valid
Florida certificate at the tine of
enpl oyment shall be required, upon initial
enpl oynent, to nmake application to the
Fl ori da Departnent of Education for such a
certificate, through the Personnel Service
Ofice of the District. Wen such
certificate is received, it nust be filed
with the Ofice of the Superintendent.
| f the Departnent of Education declines to
issue a certificate, the person's enpl oynent
shall be term nated imrediately. Failure to
file such certification except for good
cause as determ ned by the Superintendent,
shall result in the term nation of
enpl oynent .

(4) Fingerprinting. Al positions of

enpl oynent with the Board are deened to
require direct contact with students. Al
enpl oyees are required to undergo
fingerprinting and background screening as a
condi tion of enploynent and conti nued

enpl oynent, in accordance with Chapters 231
and 435, Florida Statutes.

* * %

(7) The District shall ensure that al
aspects of the recruitnent and sel ection
process are job-related and are consi stent
Wi th busi ness necessity so as to ensure
equal enpl oynment opportunity. Neither the
District nor its agents shall engage in any
discrimnation with respect to enploynment in
vi ol ation of any state or federal |aw.

39. In order to make out a prina facie case of race

di scrim nation under Section 760.10(1)(a), Florida Statutes,

Petitioner nust show that he was a nenber of a protected class,

15



that he was qualified for the job he was seeking, and that a
person outside the protected class with equal or |esser

qualifications was hired. See MDonnell Douglass Corp. v.

Green, 411 U S. 792 (1973); and Texas Departnent of Conmunity

Affairs v. Burdine, 450 U S. 248 (1981). Under this well

establ i shed nodel of proof, a Petitioner bears the initia

burden of establishing a prima facie case of discrinination.?

40. Simlarly, in order to make out a prima facie case of

gender or age discrimnation, Petitioner nust show that he was a
menber of a protected class; that he was qualified for the job
for which he applied; and that another person outside the
protected class, or of a different age, with equal or |esser

qualifications was hired. Carter v. Three Springs Residentia

Treatnent, 132 F. 3drd 635 (11th G r. 1998), citing MDonnel

Dougl ass Corp. v. Green, supra.

41. Petitioner has met the first prong of his burden of

proving a prima facie case of discrimnation. He is an African-

Anerican male, in his 40's. However, the evidence does not show
that he was qualified for the job he was seeking. Further, no
evi dence was presented that persons outside the protected cl ass,
or of a different age, who were also qualified were offered the
position by Respondent.

42. Even if Petitioner had satisfied all prongs of the

prim facie case, when the charging party, i.e., Petitioner, is

16



able to make out a prinmm facie case, the burden to go forward

shifts to the enployer to articulate a legitinmte, non-
di scrimnatory explanation for the enploynent action. See

Departnment of Corrections v. Chandler, 582 So. 2d 1183 (Fla. 1st

DCA 1991) (court discusses shifting burdens of proof in
di scrim nation cases). The enpl oyer has the burden of
production, not persuasion, and need only persuade the finder of

fact that the decision was non-discrimnatory. Departnent of

Corrections v. Chandl er, supra; Al exander v. Fulton County, GA

207 F.3d 1303 (11th G r. 2000).

43. Respondent has net its burden of production.
Respondent has adequately articulated a legitinmte, non-
di scrimnatory explanation for not hiring Petitioner.
Respondent established that its decision to withdraw its offer
of substitute teaching was based on statutory requirenents and
school district policy. As such, Respondent has asserted a
legitimate non-discrimnatory reason for its adverse enpl oynent
deci sion regarding Petitioner. The enploynent actions of
Respondent were based upon legitinmte neans that did not
penal i ze Petitioner based upon his race, age, or sex.

44, Once the enployer articulates a legitimte non-
di scrimnatory explanation for its actions, the burden shifts
back to the charging party to show that the explanation given by

the enpl oyer was a pretext for intentional discrimnation.

17



"The enpl oyee nmust satisfy this burden by showi ng directly that
a discrimnatory reason nore |likely than not notivated the
decision, or indirectly by show ng that the proffered reason for

t he enpl oynment decision is not worthy of belief." Departnent of

Corrections v. Chandler, 582 So. 2d 1183 at 1186; Al exander .

Ful ton County, GA, supra. Wile this last shifting of burden

does not cone into play here because Petitioner has not

established a prima facie case, Petitioner presented no evidence

establ i shing that Respondent's actions were pretextual other
than Petitioner's assertions that he believed that the actions
t aken by Respondent were based upon discrimnatory reasons.

45. Petitioner argues that Respondent did not followits
own policy inits hiring practices and that he was deni ed due
process. The evidence does not support his argunent; however,
even if the school district did not follow hiring policy to the
letter, that is beyond the scope of this proceeding which is
l[imted to whet her Respondent discrim nated agai nst Petitioner:
"The enployer nmay fire an enpl oyee for a good reason, a bad
reason, a reason based on erroneous facts, or for no reason at
all, as long as its action is not for a discrimnatory reason."”

Departnment of Corrections v. Chandler, supra at 1187, quoting

Ni x v. WLCY Radi o/ Rahall Conmuni cations, 738 F. 2d 1181, 1187

(11th Gir. 1984).

18



46. There was no evidence presented that Petitioner's
race, sex, or age played any part in Respondent's deci sion.

RECOMVENDATI ON

Based upon the foregoing Findings of Fact and Concl usi ons
of Law set forth herein, it is

RECOMMENDED:

That the Florida Conm ssion on Human Rel ations enter a
final order dismssing Petitioner's Charge of Discrimnation.

DONE AND ENTERED this 19th day of Decenber, 2003, in

Tal | ahassee, Leon County, Florida.

BARBARA J. STARCS

Adm ni strative Law Judge

Division of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state.fl.us

Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 19th day of Decenber, 2003.

ENDNOTES
" However, Petitioner submtted an attachnent to his post -
heari ng subm ssion which is in the nature of a late-filed
exhibit. As such, the attachnent is not part of the record and
has not been considered. See 8 120.57(1)(j), Fla. Stat.
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2 petitioner asserts that he subnmitted an Application for

I nstructional Position in April of 2002. Petitioner's Exhibit 2
is an inconplete application reflecting a date of April 24,

2002. However, unlike Petitioner's Exhibit 4, which is a

conpl eted application dated June 28, 2002, Petitioner's Exhibit
2 is unsigned contains several blank portions (the portions
relating to educati on and professional training, teaching
experience, and references are blank). Further, Petitioner's
Exhi bit 4 contains a stanp on the front that reads "application
conpl ete” and contains notations in the space of the application
entitled "Ofice Record Only." Accordingly, Petitioner's
Exhibit 4 reflects the date Petitioner applied for an

i nstructional position with Respondent.

3 FCHR and Florida courts have determined that federa

di scrimnation | aw shoul d be used as gui dance when construi ng
provi sions of Section 760.10, Florida Statutes. See Brand v.
Fl ori da Power Corp., 633 So. 2d 504, 509 (Fla. 1st DCA 1994).
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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